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   SS:
STATE OF NEW YORK

ONONDAGA COUNTY

ZONING BOARD OF APPEALS

MINUTES OF MEETING

TOWN OF CICERO ZONING BOARD OF APPEALS
DATE: 

April 4, 2016
PLACE:
CICERO TOWN HALL

TIME:

6:00 P.M.

The Regular meeting of the Zoning Board of Appeals was held Monday, April 4, 2016 at 6:00 P.M., at Cicero Town Hall, 8236 Brewerton Road, Cicero, New York 13039

Members Present:
Gary Natali


Chairman

Charles Stanton


Deputy Chairman

Mark Rabbia


Board Member




Gary Palladino


Board Member

Terri Luckett


Ad Hoc Board Member

Others Present:

Terry Kirwan, Esq. 

Attorney, Kirwan Law firm




Richard Hooper


Director Code Enforcement




Ann Marie August

Recording Clerk

Inasmuch as there was a quorum present, the meeting opened at 6:00 P.M.
Chairman Natali called the meeting to order and asked for a roll call of Board Members present. He pointed out fire exits and requested that pagers and cell phones be silenced. He then asked everyone to stand for the Pledge of Allegiance. 
Mr. Natali:
Has everyone read the minutes from the March 7, 2016 meeting?  Are there any corrections?  

Board:

No response. 
MOTION by Mr. Rabbia seconded by Mr. Stanton to approve the minutes from the March 7, 2016 meeting.
Motion was put to a vote, resulting as follows:

Mr. Rabbia

Yes to the Motion 
Ms. Luckett

Abstained (not at last meeting) 
Mr. Palladino

Yes to the Motion

Mr. Stanton

Yes to the Motion
Mr. Natali

Yes to the Motion

In favor: 4           Opposed: 0           Abstained: 1           Motion approved
Mr. Natali:  The Cicero Town Board acknowledges the importance of full public participation at all public meetings and, therefore, we urge all who wish to address those in attendance to please come to the microphone located in the front of the room.

We have proof of posting of all items on tonight's agenda.

Mr. Natali indicated that all actions taken tonight are Type 2 and have a negative impact that is no impact, on the environment unless otherwise indicated. 

Mr. Natali:  For those who are new, I will briefly review the process for tonight’s meeting:  (1) Each applicant will have an opportunity to describe their project. (2) The Board will then ask questions about the project. (3) I will then open a public hearing where people will be able to speak for or against the proposed variance. (4) The applicant will be given the opportunity to respond to the public input and provide additional information. (5) Board members will again have the opportunity to question the applicant. (6) The Board will openly discuss amongst ourselves the Five Factors that contribute to our final decision. Please note that this Board does not have a pre-agenda meeting so there is no discussion of the cases outside of this meeting. (7) A motion will be made either approving or denying the requested variance, seconded, and voted upon.
GLENN HOLLENBACH (APPLICANT),
BILL & AMY WORTEL (PROPERTY OWNERS),
7507 W. MURRAY DRIVE,

AN AREA VARIANCE WHERE THE PROPOSED ADDITION IS AN EXPANSION OF A NON-CONFORMING STRUCTURE.  THE EXISTING HOUSE IS 21.5 FEET FROM THE FRONT PROPERTY LINE WHERE A MINIMUM OF 30.0 FEET IS REQUIRED.
Mr. Coyer:
[Tim Coyer, Land Surveyor, Ianuzi & Romans, Surveyor for the Applicant] The property is located at 7507 W. Murray Drive.  The applicant is under contract, subject to this variance.  What they are looking to do is purchase the property.  They would like to do some improvements to the existing house including a proposed addition and a proposed deck that you see on our survey in front of you.  What the situation is the existing house is sitting about 21.8 feet from the front yard of the property as it sits today.  In order to get any building permits or move forward with the contracts, they have to get this variance approved so that it’s a legal property in the eyes of the code enforcement.  It’s an existing non-conforming situation.  The setback is currently 30’ and the house sits at 21.8’ and has been that way for a number of years.  If you would like I will go through the five questions of proof.  

Mr. Natali:
Please.

Mr. Coyer:
Is the requested variance substantial?  I would say “no” it’s a reduction of 27% from 30’ to 21.8’.

Mr. Natali:
What was the percent?  

Mr. Coyer:
27% reduction.  Will an undesirable change be produced in the character of the neighborhood or will the granting of the area variance create a detriment to the nearby properties?  “No” because they have been existing.  They are not going to change anything as far as moving forward with the property.  It’s all going to stay that way.  Nothing’s really changing with the neighborhood or the character of the property.  Can the benefit sought by the applicant be achieved by some method feasible for the applicant to pursue other than an area variance?  “No” other than moving the house and removing the area in question.  Was the alleged difficulty self-created?  “Yes” due to the fact that they are asking for a building permit, they therefore created the situation themselves in asking for a variance.  Will the variance have an adverse effect on the nearby physical or environmental conditions?  “No” nothing is physically changing as it sits today.  

Mr. Natali:
The survey says 21.8’ and you have an application at 21.5’.  

Mr. Coyer:
Correct.  The application was filled out prior to the survey being done and someone else’s survey was used.  We have gone out and done a full survey of the property and we have determined it is 21.8’.  If you want to go to 21.5’ to give it a little bit of room, I don’t have an issue with that but what we have found is 21.8’ after the application was submitted to the Town.

Mr. Natali:
Okay.  Three-tenths of a foot isn’t much, okay.

Mr. Coyer:
I understand that.

Mr. Stanton:
I do want to note that we have a resolution from the Onondaga County Planning Board.  After you get past all the whys and wherefores, and unfortunately what the County Planning Board has been doing in these cases that are on the lake, they have resolved that the recommendation be disapproved for the following reason:  The Board does not endorse the granting of area variances to increase the disturbed footprint of structures for locations within a flood plain.  All that means is that we need a supermajority to pass so majority plus one on that.

Mr. Natali:
Does that bother you at all, or the applicant, in purchasing the property in the 100-year flood plain?

Mr. Coyer:
They are aware of that and we are actually doing a full flood search of the property now in this whole process to determine for insurance purposes and depending on the flood survey, they may or may not move forward with the purchase of the property.

Mr. Natali:
Okay but you need a supermajority and you have a copy of that resolution?

Mr. Coyer:
Correct.  Any other questions?

Mr. Palladino:
Just to clarify this, the proposed addition, isn’t that just replacing the existing screened in area and deck?  So, we’re really not changing that footprint or that part of the house, other than closing it in, modernizing it, or whatever?

Mr. Coyer:
They are putting in a full foundation but it will be the same exact size of the existing.

Mr. Palladino:
The only thing we are really adding to this is the 24’ x 16’ deck that’s on the back.

Mr. Coyer:
Correct.

Mr. Stanton:
Is the deck going to be enclosed, or are there future plans to enclose that?

Mr. Coyer:
No.

Mr. Stanton:
Okay.

Mr. Natali opened the Public Hearing at 6:08 P.M.
Mr. Natali:
Is there anyone here who would speak for this variance? 

Mr. Natali:
Is there anyone here who would speak against this project?  

Mr. Brodhead:
Don Brodhead I live at 6208 Diffin Road and I’m hear speaking on behalf of my parents who live on the adjacent property at 7505 Murray Drive.  I am here to make sure things are going as planned and find out a little bit more about what the plan is.  My parents’ main issue is making sure that the side property setback isn’t changed at all because they obviously access front yard/back yard through that area.  Anything that would come any closer and it appears that that is not going to happen…but again that’s why I’m here so, I’m really not speaking for or against, I am just here speaking. [laughter]
Mr. Natali:
Okay, thank you.  Do you want to say anything regarding what Mr. Brodhead has said?

Mr. Coyer:
No, we understand about the side yard setback and you can see on our map it’s a 6’ minimum side yard and we are not going any closer than that.

Mr. Natali closed the Public Hearing at 6:09 P.M.
Mr. Natali:
Are there any questions from the Board? [no response] Would anyone like to discuss the Five Factors and make a motion?
Mr. Rabbia:
First off, do we go with the 21.5’ or the 21.8’?
Mr. Natali:
21.8’…so it’s actually a little more than a 27% variance.

Mr. Rabbia:
Okay.  I will review the five factors.  The applicant covered this but we will review them ourselves for the record.

Factor 1 – Whether an undesirable change will be produced in the character of the neighborhood or a detriment to nearby properties will be created? Answer: No.  
All agree.

Factor 2 – Whether the benefit sought by the applicant can be achieved by some method other than an Area Variance.  Answer: No.  
All agree.

Factor 3 – Whether the requested Area Variance is substantial?  Answer: Yes.  Again, from a shear math perspective, I think 27% is substantial but, again, it wouldn’t be enough for me to say “no” to this variance but I think it is substantial.
Mr. Stanton:
I agree but it’s a pre-existing condition and there’s not much we can do about it.
All agree.

Factor 4 – Whether the proposed Variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district?  Answer: No.  
All agree.

Factor 5 – Whether the difficulty was self-created?  Answer: Yes.  However, in this case it wouldn’t be enough to deny the variance.

Mr. Palladino:
My answer to that is “no.”  That it wasn’t self-created.

Mr. Rabbia:
They want to buy the property so…it kind of is.

Mr. Palladino:
The non-conformity is the front, they are not changing the front.  We cannot move the house.  Regardless of whether or not he goes forward with building a deck or a porch, there’s no bearing on the existing non-conformity.  So, I don’t really think that it’s self-created.

Mr. Natali:
The reason he is here is because he is making a change or he is not buying the property.  If he was going to buy it “as is” he wouldn’t be here.  So, he agrees that it is self-created but that alone isn’t going to make a difference but you can enter your opinion in the record.

Four yes (Mr. Palladino – no)
MOTION by Mr. Rabbia, seconded by Mr. Stanton on behalf of Glenn Hollenbach who is the Applicant at 7507 W. Murray Drive for an area variance where the proposed addition is an expansion of a non-conforming structure. The existing house is 21.8 feet from the front property line where a minimum of 30.0 feet is required.

Motion was put to a vote, resulting as follows:

Mr. Rabbia

Yes to the Motion

Ms. Luckett

Yes to the Motion

Mr. Palladino

Yes to the Motion

Mr. Stanton

Yes to the Motion and I want to make a couple of notes.  The first being that all other bulk requirements are going to be met by this and that our usual standard of care on this that even though the town code says enlarging or a non-conformity, in this specific situation we are neither enlarging or changing a non-conformity on this structure as my colleague said, so, “yes” to the motion. 
Mr. Natali

Yes to the Motion
Mr. Natali:
Thank you.  Good luck folks.

In favor: 5           Opposed: 0           Abstained: 0           Motion approved unanimously
JAMES WADE (APPLICANT),

ALLISON BENE (PROPERTY OWNER),

118 CLARENCE DRIVE,

AN AREA VARIANCE WHERE THE PROPOSED 28.5’ X 6.4’ PORCH PROJECTS INTO THE REQUIRED FRONT YARD AREA.  THE PROPOSED FRONT YARD IS 26.4 FEET WHERE A MINIMUM OF 30.0 FEET IS REQUIRED.
Mr. Wade:
[James Wade, Applicant]  Good evening.  I am here for the proposed deck at 118 Clarence.

Mr. Natali:
You’re the contractor?

Mr. Wade:
Uhhh no, homeowner with…homeowner.

Mr. Natali:
You’re the applicant and what’s your relationship to the property owner.

Mr. Wade:
Boyfriend and girlfriend.

Mr. Natali:
Oh, okay.  I’m sorry.  I didn’t want to get personal here. [laughter]  We usually have a surveyor or a contractor.

Mr. Wade:
We decided to replace the front deck…or the front stairs, with a larger footprint deck.  We have projected out a little further than the stairs that were there before and so now it’s into the 30’ setback a little more than the stairs that were there before.  Do you want me to go through the five requirements?

Mr. Natali:
Yes, please.

Mr. Wade:
Is the requested variance substantial?  I had noted on the notes that you have in front of you that I felt the deck is not a substantial impact since only a portion of it encroaches upon the required 30’ setback.  The deck was designed to project six feet from the house to give enough room on the deck for a set of chairs and recliners.  Six feet encroaches on the setback by three feet.  Will an undesirable change be produced in the character of the neighborhood or will the granting of the variance create a detriment to nearby properties?  The houses in the area all that very different treatments to the front.  Some have precast stairs which is what we had before; some have larger wood landings and railings; others incorporate a mix of hard and softscapes between bushes and stone and different things.  The deck was intended to have a minimal impact with a low profile design so that it wouldn’t be much impact, low railing, low height.  Can the benefit sought by the applicant be achieved by some method feasible for the applicant to pursue other than an area variance?  It could, the deck could be removed and a new set of stairs, same precast style, could be put back in its place.  The stairs would still encroach on the 30’ setback given how close is.  The house is at 30.9’ so anything put on the front would encroach but the stairs would be a smaller footprint.  Our intention was to have a wider platform so when you are exiting or entering the door, you would have a little more room to maneuver if you had things in your hand or it was icy.  Was the alleged difficulty self-created?  I put “yes” because there was a 30’ setback and for a safe set of stairs in terms of projection from the house, you would encroach on the 30’ setback.  Will the variance have an adverse effect on nearby physical or environmental conditions?  I don’t think so, no.  It’s a pretty minimal impact.

Mr. Natali:
Maybe it’s an optical illusion but on the east side, it’s 30.9’ and on the west side it’s 26.4’ and yet that house looks square to the street line.

Mr. Wade:
There’s a jog.  The front part is where the garage is and it jogs back and then across the front.

Mr. Rabbia:
That’s the deck.

Mr. Natali:
Oh, I see.  I’m sorry.  

Mr. Wade:
No problem, there’s a lot of measurements and markings on this survey.

Mr. Rabbia:
So, how did you get this far?

Mr. Wade:
Get this far?

Mr. Rabbia:
The deck is on right?

Mr. Stanton:
I guess what Mr. Rabbia is asking is how did you get to the point where you were issued a stop work order?

Mr. Wade:
Originally, when we were looking at replacing the stairs, I didn’t’ think anything was needed because something was there before.  I thought if I was building something and it took up the same projection that I’d be okay.  Bad assumption on my part so my mistake.  As soon as I got the stop work order, I stopped everything.  It’s probably about 95%, there’s only a few boards to put on it.  As you can see in the photo, as soon as I got the stop work order, I stopped.  We had to scramble to get a survey done and make it for the April 4th meeting.

Mr. Stanton:
There’s no plans to put a roof over this at any point.  The house doesn’t really lend itself to it but…

Mr. Wade:
No it would be too dark.  There would be no light coming in the front windows and there’s big trees in the front yard anyway so it’s kind of shady in the winter time.  We really don’t want a big impact on the front.  We want it low profile, able to see the house, curve appeal and that way it will look good in the neighborhood.  

Mr. Natali:
Any further questions?

Mr. Natali opened the Public Hearing at 6:18 P.M.
Mr. Natali:
Is there anyone here who would speak for this variance? 
Mr. Natali:
Is there anyone here who would speak against this variance?  
Mr. Natali closed the Public Hearing at 6:18 P.M.
Mr. Natali:
Would someone like to make a motion and discuss the five factors?
Mr. Stanton:
Factor 1 – Whether an undesirable change will be produced in the character of the neighborhood or a detriment to nearby properties will be created? Answer: No.  As, I was out there yesterday examining the neighborhood, I feel that the proposed 26.4” for the front yard is largely in line with the adjacent structures.  Any other non-conformities on the lot are pre-existing and appear to mirror those on other adjacent lots.  
All agree.

Factor 2 – Whether the benefit sought by the applicant can be achieved by some method feasible for the applicant to pursue other than an Area Variance.  Answer: Yes.  My answer to that mirrors the applicants, it’s yes.  The deck could be reconfigured.  You could have precast steps constructed in such a way as to either preserve or more closely match the 30’ front yard that’s existing.
All agree.

Factor 3 – Whether the requested Area Variance is substantial?  Answer: No.  This is a rather subjective measurement but my answer to that is no.  We are looking at a 3.6’ variance which is about 12% of the required 30’ front yard.  Again, the front yard created would be similar to that of adjacent lots.
All agree.
Factor 4 – Whether the proposed Variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district?  Answer: No.  Again, the front yard created would be similar to that of adjacent lots and I really don’t see any drainage patterns being changed by this construction.
All agree.

Factor 5 – Whether the difficulty was self-created?  Answer: Yes.  Again, I agree with the applicant that this is a resounding “yes.”  The applicant is choosing to construct a structure that does not comply with the bulk requirements.  It should be noted however that this is not necessarily a reason to deny the variance. 
Factor 5 -All agreed.
Mr. Stanton:  Just by way of explanation, when we do these we typically do a walk around, especially on these non-conforming lots, just to make sure that our motion covers any other non-conformities and gets you to the point where you don’t have to worry about them in the future. With that, I will cover those.  Please spot check me as I am doing it.
MOTION by Mr. Stanton, seconded by Mr. Rabbia, on behalf of James Wade (applicant) for owner Allison Bene, 118 Clarence Drive, to allow a partially constructed porch to remain and be completed.  The partially constructed 28.5’ x 6.4’ porch would create a 26.4 foot front yard where where a minimum of 30.0 feet is required.  The existing structure and lot has a minimum side yard of 8’ where 10’ is required a total side yard of 17.6’ where 25’ is required.  A building line of 60’ where 85’ is required and a lot area of 11, 248.8 sq. ft. where 15,000 sq. ft. is required.
Motion was put to a vote, resulting as follows:

Mr. Rabbia

Yes to the Motion

Ms. Luckett

Yes to the Motion

Mr. Palladino

Yes to the Motion

Mr. Stanton

Yes to the Motion

Mr. Natali

Yes to the Motion

In favor: 5           Opposed: 0           Abstained: 0           Motion approved unanimously
MOTION AND VOTE WERE UNANIMOUSLY APPROVED TO ADJOURN THE MEETING AS THERE WAS NO FURTHER BUSINESS BEFORE THE BOARD.
Respectfully submitted,

Ann Marie August, ZBA Recording Clerk
